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On May 4, 2017, the House of Representatives passed the American Health Care Act (AHCA) 
that, if enacted, would make significant changes to the health care provisions affecting employers 
under the Affordable Care Act (ACA). Although the AHCA changes have not yet become law – 
the Senate has yet to take up the AHCA and will likely make further changes – employers need 
to know what is in the AHCA in order to evaluate its potential impact if it becomes law (whether 
significantly revised or not).  

This article provides a summary of key provisions of the AHCA of interest to employers of all sizes. 
Remember that these provisions have not yet become law and are likely to be significantly revised 
before final legislation is enacted. Employers should not rely on or make benefits decisions based on 
the AHCA as passed by the House of Representatives.

Repeal of small-employer tax credit: The tax credit for employers with fewer than 25 
employees who help their employees pay for SHOP coverage would be repealed starting in 2020.

Repeal or delay of tax increases: The AHCA would repeal taxes and fees imposed under the 
ACA, other than the Cadillac plan tax, which would be delayed. There are various effective dates for 
the repeals, which are likely to change as the legislative process continues. Highlights include:

 » Employer penalties under the so-called “pay or play” provision, employer penalties would be 
repealed retroactively to Jan. 1, 2016. These penalties currently apply to employers with at least 50 
full-time equivalent employees who fail to offer qualifying health coverage to full-time employees.

 » The Cadillac plan 40 percent excise tax on “high cost” health plans would be delayed until 2026.

 » The health FSA salary reduction limit (now at $2,600 for 2017) would be repealed. 

 » The prescription requirement for tax-free reimbursement of over-the-counter drugs would be 
repealed. In other words, health savings accounts (HSAs), Archer Medical Savings Accounts 
(MSAs), health flexible spending arrangements (FSAs) and health reimbursement arrangements 
(HRAs) could be used to purchase over-the-counter medicine that is not prescribed by a physician.

Other ACA taxes would also be repealed, including the individual mandate (retroactive to 2016), 
the tax on health insurance, the additional 0.9 percent Medicare tax on higher-income individuals 
(effective starting in 2023) and the tax on net investment income for higher-income individuals.

Employer reporting requirements to be simplified (but not eliminated yet): Currently, 
large employers subject to the employer penalties (employers with at least 50 full-time equivalent 
employees) are required to report offers of coverage during the year to full-time employees.  
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Employers with self-funded plans (whether small- or large-group) are also required to report 
information regarding all individuals covered under the plan during the year. This reporting is used to 
enforce the employer penalties, the individual mandate and eligibility for premium tax subsidies. With 
the repeal of the penalties and modification of the premium subsidies under the AHCA, reporting 
requirements will ultimately be simplified for employers. Under the AHCA, simplified reporting of 
offers of coverage would be included on employees’ federal W-2 form starting in 2020. It is unclear at 
this point what the impact will be for 2017 reporting. 

Health savings account changes: Several significant HSA improvements would go into effect, 
including an increased contribution limit and a retroactive effective date for eligible expenses (up to 60 
days after the HSA is established).

Modification of requirements for individual and fully insured 
small-group market plans: A number of requirements for individual 
and small-group market plans would be relaxed, including elimination 
of the metal tiers (bronze, silver, gold, platinum) starting in 2020; an 
increase in permitted age-rating from 3:1 to 5:1, with an option for states 
to obtain a waiver to allow a greater difference (starting in 2018); and 
allowing states to define what are considered to be required essential 
health benefits (starting in 2020).  

Late-enrollment penalty for individual market coverage would replace the individual mandate:  
In place of the ACA individual mandate, the AHCA includes other provisions that are designed to 
encourage individuals to avoid gaps in health coverage or wait until they are sick to obtain coverage. 
Starting in 2019, individuals enrolling in individual market coverage who have a gap in coverage of at 
least 63 days during a 12-month period would be charged an additional 30 percent surcharge on the 
premium by the insurer. This surcharge would apply for 12 months. This provision would also apply 
to individuals with a coverage gap who seek to enroll in individual market coverage during a special 
enrollment period in 2018.

In place of the 30 percent surcharge, States may obtain a waiver that will allow insurers to charge 
premiums in the individual market based on the health status of the individual (e.g., based on whether 
the individual has a pre-existing health condition). Like the 30 percent surcharge, this individual pricing 
based on health status would apply to individuals who have a gap in coverage and would apply for 12 
months. Insurers could not deny or limit coverage for pre-existing conditions, but they could charge 
individuals more based on a pre-existing condition. A state may only obtain a waiver to allow rating 
based on health status if the state has a qualifying high-risk program in place.  

Impact on ACA exchanges and premium subsidies: The ACA exchanges would remain in place, at 
least for some period of time. The current premium subsidies for coverage purchased on an exchange 
would be modified for 2018 and 2019 and would be extended to coverage purchased off the exchange. 
Starting in 2020, a new refundable health coverage tax credit would replace the ACA premium subsidy. 
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The new credit would be a specified dollar amount that would increase based on age and would 
be phased out based on income. The new credit would not be available to individuals eligible for 
government or employer-sponsored health coverage.  

The AHCA is still being debated. Aflac Federal Relations will be carefully monitoring the legislative 
process and will report further developments.

This article is not legal advice from Aflac or Alston & Bird. Employers should consult their own legal 
counsel for legal advice. 

Aflac herein means American Family Life Assurance Company of Columbus and American Family Life 
Assurance Company of New York.
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